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THE IMMUNITY OF PRIVATE PROPERTY FROM 
CAPTURE AT SEA 

The history of the development of the law of maritime capture 
is a record of progress. Throughout the series of overlapping changes 
from the time of indiscriminate capture, changes which brought 
successively into operation the rules of hostile infection, of the Con- 
solato del Mare, of free ships, free goods, and finally of the Declara- 
tion of Paris of 1856, the movement has been continuously in the 
direction of relieving neutral property owners from the strictures 
imposed upon them by maritime war. "In spite of the interruptions 
and temporary backward movements in all these various reforms of 
the law of capture, one cannot fail to trace the red thread which 
runs through them all: the tendency, advancing in spite of obstacles 
and efforts at resistance, toward exempting private life from the 
influence of war." l 

Nevertheless the failure to comprehend or the reluctance to 
accept the plain conclusions to be drawn from history tend to obscure 
the elements which at any given time enter into the question of 
immunity of private property in war at sea. It is easy to regard the 
establishment of partial limitations upon the right of capture as 
examples in evidence of a movement toward complete freedom of 
private property. This is especially encouraged by the existence 
of the principle of immunity in warfare on land. The advocates of 
inviolability for the ships and cargoes of maritime entrepreneurs 
proceed from the argument that war at sea should be assimilated in 
this respect to war on land to the assertion that the developments 
which mark the history of the law of capture constitute not only the 
beginnings of that assimilation but its practical realization in principle. 

Whether or not immunity for private enemy property rests upon 
any fundamental postulate of international law will be considered 

1 R. Kleen, Lois et Usages de la NeutraliU, Paris, 189S-1900, II, p. 675. 
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hereafter. It is submitted that whatever may be the status of the 
principle of immunity in land warfare, in war at sea the rule of 
capture remains, subject to important limitations in the interest of 
neutrals and to relatively minor exceptions of certain forms of pri- 
vate enemy property. Neither of these classifications of restric- 
tion may be viewed as altering the question of principle. The latter 
is based upon special considerations of humanity for the advancement 
of science and art and does not raise the principal question. The 
former has reached legal standing not through the influence of a 
theory of protection for private rights per se, but through the con- 
tinuous pressure of forces differently combined at different periods, 
among which theoretical dialectic is not to be overlooked, for the 
recognition of the rights of neutrals. At no period has there been a 
general acceptance among nations of the desirability of exempting 
enemy ships and enemy goods from the operation of the law of 
prize. 

Immunity and neutral rights are entirely different questions 
when viewed from the standpoint of theory. The defence of inviola- 
bility for all private property at sea so far exceeds in difficulty that 
of exemption of neutral property as to preclude the drawing of any 
conclusions regarding the former from the establishment of the latter. 
But greater than the influence of theory has been the power of neutral 
governments to enforce observance of rights which they have at 
different periods considered to be lawfully theirs. The latest step 
taken by belligerents in acknowledgment of such rights is one which 
permits the transportation in neutral vessels, without fear of con- 
fiscation, of non-contraband cargoes owned by belligerents. The 
Dutch origin of this, the free ships, free goods principle; the record 
of its maintenance by the Armed Neutralities; and finally the volun- 
tary incorporation of the principle by Great Britain in her rules 
for the conduct of maritime operations in the Crimean War; render 
it impossible to regard this final advance as anything but a con- 
cession to neutrals. 

The establishment of complete inviolability as a principle of 
maritime warfare remains, therefore, an ideal. The two avenues of 
approach to an adequate understanding of the present tendencies 
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toward or away from a realization of the ideal in practice are: (1) 
the appreciation of practice under the legal limitations upon capture 
that now exist and (2) the estimation of the present status of the 
movement for immunity. 

Dealing first with the observance of the existing law of capture, 
attention is necessarily centered upon the second and the third rules 
of the Declaration of Paris. The latter of the two rules, which pro- 
vides for freedom from confiscation for neutral goods on enemy 
vessels, may be the more briefly considered. 

In placing his goods on board an enemy ship a neutral must 
anticipate the possibility of the capture of the ship and consequent 
loss of time and profit. Lengthened contraband lists, a feature of 
modern practice which will be considered immediately, affect such 
ventures as well as those upon neutral ships. The most serious 
though not peculiar liability which neutral cargoes undergo upon 
enemy vessels is one which follows upon the continuance of the 
ancient practice of destruction. While Great Britain maintains the 
rule of compensation for neutral property destroyed with enemy 
merchant vessels, the usual determination of prize courts has been 
in the contrary sense. Such decisions are based upon the law of 
military necessity and pay no heed to the logical alternative of 
compensation when neutral property, granted immunity from capture 
by the Declaration of Paris, has been destroyed. Although the 
right to destroy must be admitted, it appears reasonable to demand 
that the fact of the presence of neutral property on board be taken 
into account in the judicial determination of the degree of military 
necessity. Bentwich, however, goes further than is justified by the 
facts regarding the destruction of enemy ships conveying neutral 
goods, when he foresees the general destruction of enemy vessels 
should they be rendered legally free from capture. 2 It is more 
probable that, if the ships themselves were not regarded as contra- 
band, the practice would follow that now put in operation against 
neutral ships, which may be destroyed only upon justifiable suspicion 
of certain illegalities. 

The increased importance of submarine warfare has emphasized 
2 N. Bentwich, War and Private Property, London, 1907, p. 95. 
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the tendency to act upon a priori determinations of military necessity. 3 
Simultaneously, the legal execution of a policy of destruction of cap- 
tures has been proved to be a doubtful possibility, even if the exist- 
ence of military necessity be granted. The requirement of visit 
before destruction of an enemy vessel is one that holds especial diffi- 
culties for the submarine, even when the merchant ship is not armed. 
These difficulties have been increased by the varying practice of sub- 
marine commanders in the matter of visit, which has rendered the 
captains of merchant ships uncertain as to their probable fate and 
consequently willing to attack a submarine as a measure of defense. 

The element of time required for visit and search is more important 
when the ship visited is neutral and the need arises to ascertain 
whether or not there is proof on board to justify her destruction. If 
it is necessary today to conduct a vessel into port for search, the 
circumstances that render capture impossible — the control of the 
seas by the enemy — will operate with the same effect to render 
impossible the legal destruction of neutral vessels. If it is possible 
to search a ship at sea the time required will increase the danger to 
the submarine from hostile cruisers. 

What the development of the submarine may be cannot be fore- 
seen. Whether it becomes more or becomes less vulnerable, more or 
less rapid in submerging, larger or smaller, the requirement of visit 
and search cannot be ignored so long as it remains a rule of inter- 
national law. To ignore definite legal requirements because such 
requirements were incorporated into the law without anticipation of 
a particular means or instrument of warfare, or because they would 
prevent the most effective use of new equipment for war, would be to 
divert international law from its present trend toward increased 
definiteness and increased limitation upon belligerent action harmful 
to neutrals. The purpose of international law in taking account 
of new circumstances and new devices to evade old rules, if it is, 
in part, to maintain the advantages and disadvantages of respec- 

3 Practice in the present war, as in the Russo-Japanese War, goes far to prove 
that, for a belligerent whose home and colonial ports are blockaded, and who is 
faced with the present tendency unfavorable to reception of prizes in neutral ports, the 
practice of destroying prizes has taken the place of capture. 
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tive belligerents, is mainly to prevent retrogression from standards 
attained. 

The attitude of belligerents toward the second rule of 1856, by 
which enemy property in neutral ships is made immune from cap- 
ture, has been partially dealt with in the preceding paragraph. Since 
the Russo-Japanese War destruction at sea has become a menace to 
neutral as well as to enemy ships and their cargoes. But while, as 
regards neutral ships and cargoes destruction is likely to be practiced 
only infrequently, other means of evasion of the rule that the neutral 
flag covers enemy goods not contraband — the actual observance or 
non-observance of which forms the crux of the question as to the 
value of the existing regulation of the right of capture — are plenti- 
ful. Realizing this, while granting that the letter of the law has been 
observed strictly, the conclusion that is forced upon the student of 
recent practice is that, through the unwarranted extension of belli- 
gerent rights based upon related portions of the law of maritime war- 
fare, the rule that private enemy property is free when transported 
in neutral ships very nearly approaches nullity, and is only preserved 
in some semblance of vigor by the influence of neutral opposition to 
the devices of belligerents for rendering it a "dead letter." Whether 
or not the ultimate realization of immunity waits upon the success 
in practice of the second rule of the Declaration of Paris may be an 
open question. Arguments have been advanced to the effect that the 
rule must be abrogated and either complete immunity substituted or 
the Consolato rule revived. It would seem, however, that unless the 
rule of safety for enemy goods in neutral ships be respected, there is 
small hope for respect of a similar rule of safety for enemy ships and 
cargoes. 

Belligerent practice since 1856 proves that the device most readily 
available for evasion of the legal inviolability of enemy cargoes on 
board neutral merchantmen is the extension of the list of contraband. 
This device is particularly dangerous, because the arguments upon 
which it rests are plausible and, to a considerable extent, well founded. 
It cannot be denied that scientific advance has resulted and is con- 
tinuously resulting in the application of new articles to the manufac- 
ture of equipment and supplies for war. The temptation to emphasize 
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the possible warlike use of a commodity of commerce has been irre- 
sistible. But of more far-reaching effect has become the practical 
revival of the mediaeval doctrine of the relations between the indi- 
vidual citizens and the governments of opposing belligerent countries. 
This has been brought about by the same development of scientific 
methods in the field of organization for, and administration of, the 
totality of the state's resources in time of war, a development which 
has enabled belligerent governments to destroy the effectiveness of 
the double classification of contraband. That these phenomena are 
not mushroom growths of the latest war is readily seen upon reference 
to the practice of the last thirty years. The present war demonstrates 
the growing importance of this phase of the problem, since the prog- 
ress of the struggle has been marked by new additions to the con- 
traband list and new regulations to render the proof of the innocence 
of a particular cargo more difficult. 

Of chief importance in the category of articles transferred from the 
list of conditional to that of absolute contraband are foodstuffs. The 
futility of exempting enemy property from capture and, immediately 
or at convenience, making the chief necessities of life absolute contra- 
band is obvious. The present war has shown in a striking way the 
inter-relationship of the questions of contraband and of immunity 
of private property at sea. In view of the attitudes of the Powers 
toward the former question at the Second Hague Conference, an 
agreement to abolish contraband by a third Conference may be re- 
garded as among the possibilities. 

The transfer, in the Russo-Japanese War, of numerous articles 
previously rated as conditional contraband to the list of absolute 
contraband should have been a warning to the delegates at the Lon- 
don Naval Conference that the compromise there formulated, which 
admitted the application of the doctrine of continuous voyage to 
absolute but forbade it with regard to conditional contraband, would 
be ineffective. In the present war, however, the continuous voyage 
principle has been applied to both categories of contraband, since 
from its beginning the attitude adopted by the Allies toward national 
organization for war has been such as virtually to destroy the dis- 
tinction between them. 
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Sustained by the authority of British Prize Court decisions, the 
opinions upon this point handed down by the United States Supreme 
Court at the time of the Civil War have an excellent prospect of 
becoming universally accepted in practice, provided, of course, that 
contraband is retained. The logic of the situation cannot be evaded, 
and neutral protests have exhibited a realization of that fact. 

The right of visit and search has been transformed in practice. 
There appears to be general agreement that the modern steamship 
cannot be thoroughly searched at sea. The protests of neutrals 
directed at detention upon suspicion are therefore likely to be with- 
out adequate basis if the suspicion has arisen after visit has been 
made. While the right of capture persists, belligerents must be 
expected to make it effective if possible, and neutrals should antici- 
pate an expansion of embarrassing restrictions to correspond with 
their enlarged facilities for evading capture or detection of guilt. 
They may demand, however, that the administration of admitted 
powers be accomplished bona fide and with the least possible delay. 
A probable line of advance lies toward an administrative arrange- 
ment by which the character and destination of cargoes may be vouched 
for officially. The analogy of such a practice with the acceptance of 
the certification of a public convoying vessel should assure its success 
as a principle and in practice. 

The creation of new presumptions of the destination of condi- 
tional contraband to the armed forces of the enemy was fore- 
shadowed in the Declaration of London. Even more onerous than 
the provisions of that instrument for transferring the burden of proof 
to the owner of the goods have been the regulations to that end pro- 
claimed during the present war. Articles of conditional contraband 
have thus found obstacles hitherto unknown to their entrance into 
enemy territory. 

Blockade, applied in accordance with the rules which have re- 
ceived universal acceptance, destroys all unlicensed communication 
with enemy ports within the scope of its operation, and has always 
constituted a recognized limitation upon neutral freedom of action. 
The war zone which was declared by Germany in February, 1915, 
has been called a submarine blockade, with destruction as the penalty 
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for attempted breach, but it has lacked the first essential of a block- 
ade, — effectiveness. The absence of that essential element was inevi- 
table in circumstances where capture was impossible and the carrying 
out of visit and search impracticable. The so-called submarine block- 
ade, like the war zones maintained by the use of mines, depends for 
effectiveness not upon capacity lawfully to prevent access to and 
exit from ports in a blockaded area, but upon the incitement of the 
fear of summary destruction in the owners and captains of merchant 
vessels. They are both "paper blockades," resort to which by bel- 
ligerents is additional evidence of the importance attached to the 
ability to control the enemy's commerce. 

The British or Allies' system, developed with the same motive 
of control, has likewise reached its climax in the application of block- 
ade. The effectiveness of this blockade, within the principal area of 
its operation, is unquestioned. It has been lawfully carried out and 
has even been attended with a degree of moderation of the accepted 
rules of blockade, since the penalty of confiscation has not been im- 
posed for attempted breach of blockade, and enemy property not 
contraband captured under a neutral flag has suffered no harder fate 
than requisition. 

But this unwonted moderation of a lawful blockade has been the 
sop offered to and so far accepted by neutrals for acquiescence in the 
supplementary "control" which the Allied navies have exercised over 
the commerce of neutral countries adjacent to or near enemy countries. 
By a supervision as rigid as that consequent upon the blockade of 
German ports, trading with the stipulated ports in goods destined 
for the enemy has been prevented. Where it has been attempted 
and discovered the same consequences have followed as though the 
neutral port of destination were blockaded, except for the substitu- 
tion of requisition for confiscation already noted. Goods which have 
succeeded in running the gauntlet of presumptions of hostile desti- 
nation and have thereby proved their final destination to be neutral 
have been permitted to pass. 

This situation brings into opposition the right of a belligerent to 
blockade an enemy's ports and the right of a neutral to transport 
non-contraband goods having an ultimate hostile destination to ports 
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not blockaded. Since all commerce with the specified neutral ports 
is not interdicted, the Allies' system is to be regarded simply as a 
comprehensive and thoroughly executed plan of capture carried out 
close to the ports of neutral countries situated near hostile territory. 
It leaves open the way for cargoes destined to be consumed by neu- 
trals, and it affords compensation, payable at the end of the war, to 
the owners of innocent enemy or neutral property requisitioned from 
neutral ships. 

If this, the crowning feature of the practice of the Allies, is con- 
sidered apart from its relation to the blockade of German ports, it 
must be admitted that the second rule of the Declaration of Paris 
"has followed the Declaration of London into the sphere of ancient 
history and the neutral flag no longer covers enemy property." 4 
Though that rule must be read subject to the condition that a belli- 
gerent may requisition according to his needs, in the present situation 
there is exhibited the intention of stopping all trade with the enemy. 
The general recognition of the Declaration of Paris makes the exe- 
cution of that intention illegal. 

If, however, the control exercised over the trade of certain neu- 
tral ports be regarded as supplementing the blockade, the same 
difficulty is experienced in meeting the logic of geography that is met 
with in discussing the application of the continuous voyage principle 
to contraband. In both cases the rule of intended destination has 
been substituted for that of avowed destination, and the substitu- 
tion, either in view of the changed conditions of transportation or of 
the inherent logic of the development has a considerable justification 
in fact and law. 

It may be submitted that the points of attack for neutrals who 
wish to render effectual the rights of their merchants and shippers, 
are the laws of contraband and blockade. So long as the former per- 
mit a belligerent to cut off an indefinite volume of trade with the 
ports of his enemy and the latter permit the interdiction of all such 
trade, the rule of continuous voyage must be admitted to be the 
natural corollary of both. It is absurd and impossible to maintain 

4 T. Baty, " Naval Warfare: Law and License," this Journal, January, 1916 
(Vol. 10), p. 52. 
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the justice of the principles of contraband and blockade without 
recognizing that the principle of continuous voyage is also just. 
The Declaration of Paris has been disregarded, but the continuous 
voyage doctrine has been only the means used to prevent older belli- 
gerent rights from being reduced to absurdities and to maintain the 
advantages which maritime supremacy has hitherto been held to entail. 
Briefly to summarize the preceding conclusions: The letter of the 
laws of limitation upon capture has been followed, but the laws 
have not been effective in practice. Contraband, blockade, con- 
tinuous voyage, presumptions of hostile destination, visit and search, 
destruction, all of them admittedly established rights, have been 
extended arbitrarily so that it is impossible to contend that the 
Declaration of Paris has been observed. The degree of observance 
that it has been accorded has varied with the differing necessities 
of opposing belligerents. Continuously the sense of the importance 
of destroying the enemy's commerce has increased, and alongside this 
development there has been revived the concept of control over all 
commerce which may result in assistance to the enemy, a concept 
which has lacked an adequate field of application since the great 
wars of the French Revolution and the Empire. In the present war 
the sanctions of destruction, and of capture with resultant seques- 
tration or requisition, have formed the cardinal elements of the 
"systems" for control of trade placed in operation by the Central 
and the Allied Powers respectively. Both of these systems by virtue 
of their common objective contemplate and, so far as they are effect- 
ive, accomplish, the overthrow of rules of international law which 
have been developed after centuries of effort by combining the several 
means of trade restriction to which a belligerent may have recourse. 
It is not within the province of this article to discuss the changes 
which will be necessary in order that the laws which provide for the 
inviolability of the neutral flag may become effectual. That changes 
are necessary and that the movement for the immunity of all private 
property from capture at sea cannot be expected to raise the super- 
structure of legal limitation until the foundations shall have been 
strengthened are the inevitable conclusions to be drawn from the last 
half-century of practice. 
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Our conclusions upon the tendencies observable in the modern 
practice of the law of capture may be supplemented by attempting 
to estimate the present importance of the question of immunity, 
both as a general issue, debated by the theorists of all countries, 
and as a political problem, presenting different phases according as 
the circumstances of states vary. 

The partisans of immunity — regarded as a general principle — 
have most frequently taken as the starting-point of their arguments 
the proposition that war is to be regarded as giving rise to a legal 
relationship of states which concerns individuals only indirectly; 
that the existence of this relationship is already recognized in land 
warfare, and that logic demands the recognition that what is right 
and just in one, must be applied in all other fields of warfare if 
conduct is to conform to the standard demanded by modern civiliza- 
tion. This thesis has always been disputed by the majority of 
English writers and is losing ground on the Continent in conse- 
quence of the increasing tendency to admit that an actual conflict 
of interests exists between a belligerent state and individual citizens 
of an opposing state. In the words of Dupuis: "What brings about 
the submission of the conquered is not the military disaster, it is 
the consequences of that disaster: the restrictions which the con- 
queror is in a position to impose upon the activities of the country, 
thenceforth unable to protect the freedom of its exchanges, of its 
transactions, of its life." 5 The Rousseauan theory, upon the basis of 
which immunity from the evils of war has been demanded and jus- 
tified for non-participants in military operations, has assuredly never 
gained public recognition as a legal principle and it appears to be 
losing rather than gaining the support of theorists. 6 

6 Le Droit de la Guerre Maritime, Paris, 1911, p. 61. 

6 Dupuis maintains the theory that capture rests upon a legal principle, as 
being the sanction of the interdiction of the use of the seas, "seule facon de rem- 
placer sur la mer ou la possession et la souverainete 1 sont impossibles, ce qui est, 
dans la guerre continentale, l'occupation du territoire." (See Le Droit de la Guerre 
Maritime, p. 64 and note 1.) 

Peillon contradicts this sentiment: "On ne parle plus du droit d'interdire 
la mer a ses ennemis. . . . Car la guerre, aujourd'hui, est un moyen de se faire 
rendre justice." La PropriMe Privee Ennemie, Paris, 1910, p. 55. 



THE IMMUNITY OF PRIVATE PROPERTY PROM CAPTURE AT SEA 33 

It is possible, however, to grant the soundness of the theory and 
still to demonstrate the futility of any attempts to apply it in prin- 
ciple to operations against commerce. Are the great mercantile 
corporations of the belligerent states, both those which purchase 
and produce and those which transport, to be looked upon as merely 
passive participants in a war in which their country is engaged? In 
importing the necessities of life, to which commerce in time of war 
reduces itself, are they not as active participants as are those who 
work the guns? Do they not furnish the means of subsistence? 
Would not the efforts of actual fighting men be impossible if they 
could not be fed and clothed? And will not a country's fighting 
capacity be increased in proportion as it can use its men for actual 
military operations, leaving to transporters and importers the provid- 
ing of the necessary supplies? How is it possible to regard the busi- 
ness of maritime commerce as aught else than the indirect but 
nevertheless active participation in war of the citizens of the bellig- 
erent states? Kleen would support his argument to the contrary by 
pointing out that the real nature of capture is piratical. "The 
object," he says, "does not become more warlike because it increases 
— as does everything possessed by the nation — the national capital 
and consequently the capacity of the state to support the burdens 
of the war." 7 But it would be quite illogical and impossible to urge 
that private goods should not be interfered with simply because they 
do not come within the traditional and obvious category of contra- 
band. Granted that goods are enemy property being carried in the 
ships of the enemy; that no neutral nation can be injured by their 
capture (if such a situation can be imagined under present condi- 
tions); the opposing naval forces are concerned only with preventing 
necessaries from reaching their destination. Upon them the indi- 
vidual of the enemy nation has no legal or moral claim, so long as 
he can be regarded as assisting their opponents. 8 

Nor has that enemy individual any prerogative, as Vidari seems 
to have supposed, which would permit him to determine the amount 
of his property and effort, his activiU propre, that he may expend for 

7 Op. cit., II, p. 690. 

8 Bluntschli, Droit International Codifie, Paris, 1874, p. 35. 
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he common good. 9 War demands the entire effort of a state and 
increases proportionately the liabilities of each citizen to maintain 
the public interest. Conversely, it relieves the enemy state of the 
necessity of observing the rules of peaceful relationship, since it is 
impossible to estimate to what extent the other state may demand 
the assistance of its citizens. Applying the principle of the "police 
power," which is simply the power of government carried to its ulti- 
mate conclusion for the preservation of the life or safety of citizens, 
the state may authorize the destruction of property without recom- 
pense. War creates a greater justification for the exercise of this 
right than does any imaginable situation of a time of peace. "On 
principle," Westlake writes, "we must say that the capture at sea 
of enemy property as such is a military measure, an operation of 
war, and that its defense is therefore independent of the mediaeval 
doctrine of the solidarity of sovereigns and states with their sub- 
jects. ... Its justification must He in its effect on the fortunes of a 
war." 10 Wherefore the attempt to overthrow capture as a right must 
rest on the comparative ineffectiveness of that means of warfare 
rather than upon any supposedly legal relationship which should 
render private individuals immune from direct injury. So that if it 
be granted that military measures must conform to legal principles 
and that war is a relation simply between states, the above brief 
analysis of the relation of the state to the individuals within it 
appears to demonstrate the futility of attempting to apply the 
doctrine of Rousseau to the problem of rendering war more humane. 

Fortunately that problem does not depend for its solution upon 
theories of the juridical nature of war. Whether war is helium omnium 
contra omnes or not, it is by nature cruel and inhumane and for that 
reason entails naturally an effort to lessen its stringencies, an effort 
which may be expected to gain strength in proportion as it is recog- 
nized to be consistent with the interests of belligerents and of 
neutrals. 

The moral or humanitarian argument for immunity may be pressed 

9 Del Rispetto delta Proprieta Privata fra gli Stati in Guerra, 1865, quoted by 
Charles de Boeck in De la Propriety Privee Ennemie sous Pavilion Ennemi Paris, 
1882, pp. 452-455. 10 International Law, Cambridge, 1907, II, p. 130. 
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too far. Capture is only relatively, not absolutely, inhumane. The 
increased practice of destruction has, indeed, altered the aspect of 
capture and encouraged attempts of prospective prizes at escape, 
attempts which usually have ended in disaster to the merchant ships. 
Where the presumption is that the capture will be lawfully executed, 
there is small likelihood that the intended prize will try to escape, 
since the penalties for such an attempt are so severe. 

The moral gain derived from the right of capture is to be balanced 
against the injury which it causes to private undertakings. The 
interest of neutral as well as hostile merchants and ship owners in 
urging the prevention or termination of wars has continuously in- 
creased as commerce has expanded and as maritime operations have 
been to a greater extent directed toward the annihilation of all enemy 
trade. And the prospect of the privations that are certain to result 
for aJl classes and, in a great war, in all countries, forms the basis of 
a restraining influence that should not be overlooked. It appears 
difficult to argue that capture is a useless weapon, in the face of the 
vehement protests, heard in the present war, against the stoppage of 
supplies. It is irrelevant to argue that to support capture on moral 
grounds is to demand that war be made as frightful as possible, since 
one may maintain the utility of a practice while refusing to counte- 
nance inhumane procedure in its operation. 

The factor controlling the attitude of states will continue to be the 
effectiveness of capture, as a military method supplementing other 
means of naval warfare. The determination of this question is diffi- 
cult because of the multitude and variety of its phases. The value 
of ships and cargoes condemned must be considered, together with 
the injury caused by imposing an enforced idleness upon great num- 
bers of merchant ships, and by preventing an enemy from bringing 
his prizes into port, thereby leaving to him the unprofitable alterna- 
tives of release or destruction. By causing a dearth of vessels suitable 
for transports the right of capture may operate to safeguard the 
captor against invasion. It may prove a means of defense by ridding 
the seas of ships intended to be used as auxiliary cruisers, by fore- 
stalling the transfer of sailors to warships, and by preventing the 
training of further reserves. The several historical instances of the 
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failure of a belligerent to attain final victory after destroying the com- 
merce of an adversary frequently have been cited as proof that 
capture is not a decisive instrument of warfare. That argument fails 
to take account of the importance of capture to the victor. Capture, 
like other means of belligerent action, must be judged as one part of 
a composite scheme, to be retained or discarded according as it is a 
necessary or unnecessary feature of the combination. The importance 
of capture cannot be determined in a general formula, since it depends 
for each particular war upon the degree to which maritime operations 
are important. 

Our study of the supplementary limitations which belligerents 
have placed upon commerce in time of war is sufficient proof that 
capture has lost a portion of its effectiveness in consequence of the 
development of means of communication and the increased rights of 
neutrals. Without the application of these supplementary measures 
capture would be useless as a means of shutting off the supplies of 
continental states, but would retain its usefulness in driving hostile 
shipping from the seas, thereby increasing the cost of carriage and 
decreasing the facilities of the enemy for invasion by sea. Directed 
against an island Power, capture without blockade is apt to be quite 
as effective as is capture combined with the blockade of a continental 
Power, since in the former situation there is lacking the possibility 
of importation across land frontiers. 

The military aspect of capture determines its political importance 
and the several factors of that aspect present different problems to 
states in different circumstances. These factors will be discussed 
separately as they affect the interests of different states, in order 
that the comparative significance of the problems which arise may be 
readily understood. 

It may be prefaced that to neutral states the abolition of capture, 
ceteris paribus, is a matter of indifference. It is unlikely that, as 
Hautefeuille held in 1868, 11 they would be injured thereby, since the 
need of transports and auxiliaries of other sorts would leave the 
demand for ships as carriers of commerce as strong or stronger than 
in time of peace. On the other hand, the obstacles that have been 
11 Questions de Droit Maritime International, Paris, 1868, pp. 102-104. 
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observed as rendering of no effect the rights of neutrals in war at 
sea would still exist. The change would consist simply in the assimi- 
lation of private enemy ships and cargoes to the present status of 
neutral property on the high seas. 

The considerations that have moved states in determining their 
attitudes toward capture are in the main the following: 

(1) Naval strength; 

(2) The extent of foreign trade carried under the national flag; 

(3) The sources of the national food supply; 

(4) The relation of capture to other agencies for control of trade; 

(5) The interests of neutrals. 

(1) The arguments by which increases in naval expenditure have 
been obtained have always effectively included that of the need of a 
navy sufficient to guarantee the continuance of foreign trade in time 
of war. Conversely, the confidence inspired by a formidable fleet has 
at times either rendered states indifferent to immunity or led them to 
oppose new steps in that direction. 

Great Britain today is the one Power in which such a feeling of 
confidence appears justified. To her the navy is the assurance of her 
continued existence. Her policy demands the capacity to dominate 
the seas against any probable combination of Powers. The realiza- 
tion of that result in war will bring as its natural corollary the power 
to control the enemy's trade, while the securing of supremacy at sea 
by an adversary would mean the loss of the war. To Great Britain, 
therefore, the question of immunity appears chiefly a question sub- 
sidiary to the question of reduction of armaments. She will consider 
a decrease of her war equipment provided that other nations, to which 
other means of warfare such as armies of invasion are more important 
will consent to moderate their military and naval programs. 

The confidence of Great Britain in her naval supremacy must 
depend to some extent upon her consideration of probable allies and 
opponents. The history of her alliances of the last sixteen years 
shows that she now regards an "isolated" position as untenable. 
This consideration is of much greater importance to the maritime 
Powers which may contemplate Great Britain as an opponent, so 
that any discussion of the individual attitudes of states must be 
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submitted with the recognition that they are likely to be modified 
by the circumstances of an actual state of war. On the other hand, 
the alignment of friends and enemies in the present war is not to 
be regarded as a proper basis for general conclusions as to the advan- 
tages and disadvantages of capture for the separate states involved. 

(2) If Great Britain is the only Power which may count upon 
ultimate supremacy at sea in any probable war, other countries may 
regard capture, used as an offensive weapon for the destruction of 
British commerce, as of sufficient effectiveness to compel a con- 
siderable rise in British freight and insurance rates, and an apprecia- 
ble transfer of British cargoes to the neutral flag. Germany, France, 
the United States and Japan each possess the requisite naval strength 
to interrupt British commerce and cause appreciable loss before the 
seas could be cleared of their cruisers. The United States, with a 
small body of shipping to protect, might be able to maintain sufficient 
strength at sea to be a continuous menace to British commerce. 

As navies and mercantile marines now stand, the balance of 
advantage would remain with Great Britain. In the present war it 
seems that her commerce has had more to fear from the lack of ships 
requisitioned for military uses than from losses by capture and 
destruction. The fate which overtook the few German cruisers found 
at sea by the British navy has evidently been regarded by the Ger- 
mans as too high a price to pay for the advantages of the destruction 
which similar expeditions of theirs might cause to British shipping. 
Excepting those of the United States, Great Britain is undoubtedly 
in a position to bottle up the ports of her possible opponents as she 
has done in the present war, thereby rendering their fleets ineffective 
through forced inactivity or through destruction, and it is not incon- 
ceivable that in the end she could bring the same pressure to bear 
upon the United States. At the same time she can diffuse the iso- 
lated losses likely to result from new methods of attack directed 
against her widespread foreign trade and prevent the undue rise of 
insurance rates, as she has done in the present war, by a system of 
state insurance of ships and cargoes similar to that now in operation 
in Great Britain. 12 The war appears to demonstrate that so long as 

12 The Times, London, August 4, 1914, p. 2. 
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Great Britain retains her maritime supremacy, she need not fear the 
transfer of her cargoes to the neutral flag. And since Parliament has 
made it a criminal offence to treat contracts of insurance upon the 
ships and cargoes of alien enemies as "debts of honor," British insur- 
ance companies will undergo losses due to the exercise of the right of 
capture upon the property of the enemy by British warships only when 
they have reinsured neutral companies, which have taken risks on 
captured property. 13 

On the other hand, the advantages which Great Britain's op- 
ponents might have drawn from the legal immunity of enemy goods 
under neutral flags have not been realized, but have been rendered 
illusory by methods which have been sufficiently discussed on pre- 
vious pages. Thus, whereas the right of and limitations upon cap- 
ture have been of no military value to the Central Powers, to Great 
Britain the right of capture has been the nucleus about which she 
has developed her system for the control of enemy trade, while 
evading the limitations upon that right. 

(3) Alone among the great Powers, Great Britain depends for a 
sufficient food supply upon her ability to import by sea. To her, 
therefore, the right of capture presents, in this respect, a peculiar 
danger, a fact which she has used with good reason as an argument 
in justification of her claim that maritime supremacy should be hers 
of right. Because, however, of the protection afforded by her navy, 
the effects of the right of capture upon prices of food in Great Britain 
have not been important enough in the present war to affect the 
strategic situation. By keeping the seas open, the Allies have been 
able to import foodstuffs at will, so that the continued high prices 
in France and the United Kingdom are to be credited principally to 
other factors than the liability of French and British vessels to cap- 
ture. 14 At the same time, so strict has been the Allies' blockade of 

13 See, for contrary views upon the question of the illegality of payments by 
British insurance companies to alien enemies, a leading article in the Manchester 
Guardian, July 4, 1913, which deals with a statement of Sir Edward Beauchamp, 
Chairman of Lloyd's, to the effect that "all such contracts will be faithfully carried 
out during war as in time of peace," and an article by N. Bentwich, " Trading 
with the Enemy," this Journal, Vol. 9 (1915), pp. 352-372. 

14 Ed., "Trade in War Time," The Political Quarterly, No. 7, March, 1916, 
pp. 99-121. 
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German and Austro-Hungarian ports, and their supervision of trade 
to adjacent neutral ports, that Germany was compelled early in 1915 
to place under government control the distribution of the supply of 
grain and flour. 

It is fair to assume the possibility of conditions in which, being 
confronted by a combination of maritime Powers of greater strength, 
Great Britain would find the harassing of her commerce in food 
supplies much more inconvenient, in fact extremely dangerous. War 
with a country possessed of a large fleet and ordinarily the source of 
a large part of British supplies of grain and meat would present such 
a situation. It is obvious, however, that only by a blockade of her 
ports could Great Britain be starved into submission. So that while 
the possible shortage of foodstuffs is for Great Britain the most 
serious element in the question of capture, it is more to be feared as 
an influence tending to excite panic than as one likely to become an 
actuality of sufficient importance to compel discontinuing military 
operations. 

(4) The relation of the question of capture to contraband, block- 
ade, and continuous voyage was dwelt upon at the Second Hague 
Conference. The recognition of the results of practice during the 
previous fifty years prevented the delegates of certain Powers, to 
which immunity was desirable in principle, from voting in favor of a 
proposal which they knew would be ineffective in practice. Boeck 
had foreseen the difficulty when he wrote: "It is useless to establish 
the principle of the inviolability of private enemy property at sea in 
positive international law, if the limitations which contraband of war 
and blockade impose upon that principle must be aggravated beyond 
measure by the doctrine of continuous voyage." 15 

The extended application of the concept of blockade, with its 
modern corollary, continuous voyage, present special advantages to 
Great Britain as being the means whereby she can use her superior 
naval power to offset the advantages of overland importation which 
continental states enjoy. To Great Britain the right of capture 
would be reduced, if the application of the principles of blockade and 
continuous voyage were rendered impossible, to the smaller value which 
15 Charles de Boeck, op. cit., p. 695. 
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it has for France or Germany or the United States. On the other hand, 
the abolition of contraband is favored in England, since that would 
assure to Great Britain supplies of food and munitions. 

To continental states the abolishing of capture is a desideratum 
in itself (since the presumption must be that the British navy will 
always be able to do a proportionately greater amount of injury 
through capture than will its opponents), but one more to be favored 
if blockade is simultaneously outlawed. To render shipping invio- 
lable on the high seas would be to perform a service of small value 
to Germany or France so long as a hostile blockade could be placed 
in operation, not only before their own ports, but virtually also be- 
fore the ports of neighboring neutral countries. 

The reluctance of continental Powers to consent to the abolition 
of contraband is likely to diminish in view of the tendency to regard 
the destruction of prizes as the normal alternative to be adopted by 
a belligerent whose opponent has gained practical command of the 
sea. Under a regime of destruction the non-contraband character of 
neutral goods carried under the British flag is a matter of indiffer- 
ence to the captains of hostile commerce destroyers. Should any 
considerable bulk of British commerce come to be carried in foreign 
vessels, the possibility of profitable destruction would proportionately 
decrease, and with this the interest of continental states in a contra- 
band list that should contain foodstuffs and raw materials would 
again increase. 

The contraposition of the major interest of Great Britain in the 
abolition of contraband and that of the continental Powers in the 
abolition of blockade appears to present the opportunity for a com- 
promise which would render it possible to abolish capture with the 
reasonable expectation that such action would have practical effect. 
The outlook is the more encouraging in that the Second Hague 
Conference did not discuss the ways and means of meeting the diffi- 
culty which the continuance of contraband and blockade would place 
in the way of any attempts to render the abolition of capture effective. 

(5) The history of the steps by which inviolability has been se- 
cured for certain classes of private property in war at sea has always 
illustrated the conflict between belligerent and neutral interests. At 
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no time since the Declaration of Paris, by which the neutral flag was 
permitted to cover any non-contraband cargo, have neutrals been 
able to render secure the validity of this safeguard. The sincerity 
with which they have upheld the law when neutrals has been belied 
by their actions when themselves at war. Even when, as neutrals, 
they have protested successfully against encroachments, they have 
not hesitated when themselves belligerents to extend the practice of 
the same or similar limitations upon neutrals. 

The British argument at The Hague in 1907 presented the aboli- 
tion of contraband as a measure that should be taken in the interest 
of neutrals. During the present war Great Britain has exhibited a 
willingness to preempt rather than confiscate conditional contraband; 
similarly she has requisitioned enemy goods and released neutral 
goods captured while destined to blockaded ports. If it must be 
admitted that the belligerent who extends the contraband list and 
enforces the principle of continuous voyages is acting within his 
rights as interpreted under the necessities of modern warfare, these 
moderations of penalty are demanded in the interest of neutrals and 
are to be regarded as the logical corollaries of the expansion of the 
belligerent field of action, and it should be within the province of 
neutrals to assure their permanence. 

The publicists of all countries urge consideration for neutrals, 
dwelling upon the economic interdependence of states and pointing 
out that the danger of making enemies of neutral Powers increases 
directly with the amount of interference with their trade. Great 
Britain has found it expedient to compensate neutral owners for the 
destruction of their innocent cargo with enemy merchant vessels, a 
standard of procedure which no other country has yet adopted. In 
the light of practice, however, the conclusion is inevitable that 
belligerents unfailingly have subordinated neutral rights to their own 
interests. The situation of the Declaration of Paris today demon- 
strates that in previous wars, as well as in that now being waged, 
neutrals have been inclined too readily to acquiesce in the progressive 
degradation of their lawful rights. 

The investigation of practice and the evaluation of recent tend- 
encies toward or away from immunity for private property from 
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capture at sea lead to the same conclusion. The record of practice 
has exhibited during the last half-century the tendency to treat 
enemy commerce as a unit; the abolition of privateering, which 
removed the grossest form of private booty-getting, has indeed been 
followed in several states by the abolition of prize money, but also, 
among the maritime Powers, by the extension of the traditional 
belligerent rights; the devising of supplementary means for rendering 
the older rights effective; and the consolidation of old and new limi- 
tations upon commerce into what have been termed "systems" for 
the control of all trade which may contain possibilities of assistance 
to the enemy. "Control" rather than "destruction" is the object of 
such a system in its complete development, making possible the sepa- 
ration of enemy from neutral commerce, the requisition of enemy and 
the release of innocent neutral property. The willingness to apply a 
policy of indiscriminate destruction must be regarded as having been 
evoked by the necessity that knows no law. Such a policy, however, 
displays the realization of the importance of attacking enemy com- 
merce in its entirety, of disregarding the value of individual prizes, 
and of hesitating at no measure calculated to assist toward strangling 
the enemy by economic pressure. 

Partisans of immunity continue to discuss the question as con- 
cerned only with capture. The weight of their argument is now being 
directed, however, toward demonstrating the impracticability of the 
right of capture, rather than its inconsistency with theoretical justice. 
This continued attack upon capture per se is justified, perhaps, as an 
attempt to obtain half the loaf where the whole loaf is beyond the 
possibilities of the moment. It fails to convince because it takes as 
its starting point the Declaration of Paris — which has been effectu- 
ally abrogated in practice — and because it fails to appreciate suffi- 
ciently the attitude which nations possessed of considerable maritime 
power have come to adopt toward enemy commerce. 

Governments, if their own relation to the development of this 
attitude has been sometimes unconscious, realize that the attitude 
exists and interpret the question of capture with that fact in view. 
It is true that to all states capture presents its own aspects of bene- 
fit and injury. It has seemed to the writer that Great Britain would 
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be justified, on considerations of selfish interest, in desiring the prac- 
tice contemplated by the Declaration of Paris; and that, conversely, 
states to which war with Great Britain is not an impossible consid- 
eration are consulting their own interests in favoring the abolition 
of capture. The most efficient navy must in the nature of things 
accomplish the greatest injury to enemy commerce. Capture, if the 
Declaration of Paris were observed, would become a less decisive 
factor, but one that would be most effective, in the hands of the 
navy which could most nearly interdict the use of the sea to its 
enemy's fleets of war. 

The situation that exists demands, however, that governments 
so shape their policies as to ensure that whatever advance in prin- 
ciple is accomplished shall be made effective. Accordingly we find 
that the proposition of immunity has received within the last decade 
a wider interpretation in parliamentary discussion and international 
conferences. Henceforth it can hardly be considered except in rela- 
tion to the various elements — blockade, contraband, continuous 
voyage, visit and search, war zones — that are capable of being incor- 
porated with the basic element, capture, into "systems" for the 
"control of enemy trade/' systems designed with the object of dis- 
organizing utterly the economic life of an enemy state. 

Reviewing the history of capture, estimating the value of existing 
legal limitations upon it, regarding the nature of foreign trade, rec- 
ognizing the varying interests of states, estimating the effectiveness 
of maritime operations against commerce in the present war, one is 
inclined to ask whether the Declaration of Paris did not grant a 
degree of immunity greater than the spirit and conditions of the 
period justified. Assuredly certain of the means which have been 
taken to evade its rules have been defensible in reason to an extent 
that has baffled the efforts directed toward maintaining them in effect- 
iveness. It is this consideration that deprives the situation of a 
discouraging aspect from the standpoint of international law. That 
one result of the tendency toward an adaptation of the rules of war- 
fare to changed conditions has been that the trend today appears to 
be away from the realization of immunity for private property from 
capture at sea is a consideration of minor importance if at the same 
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time a just equation of relative advantage has been preserved between 
belligerents. Assuming that neutral interests also must receive con- 
sideration, and granting that they have not been adequately protected, 
it is inevitable that, while resort to war continues, accepted rules will 
have to be revised in the light of circumstances unforeseen at the 
time of their formulation. The principle of immunity is far from 
being realized in practice today, not because belligerents choose to 
disregard the rules of international law, but because under present 
conditions the destruction of an enemy's trade in its entirety appears 
to constitute an object of warfare of the first importance. So long 
as that attitude persists, there will be necessary a work of recon- 
struction which will select and legalize those extensions of practice 
which are consistent with the progress of international law and will 
reject other extensions the operation of which is contrary to progress. 

Harold Scott Quigley. 



